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FIRST GENEIZAI, COUNSEL'S REPORT 

PRE-MUR: 377 
DATE ACTIVATED: June 24. 1999 

STAFF MEMBER: Eugene H. Bull 

SOIIIICE: INTERNALLY GENERATED 

IIESI'ONDEN'TS: MSBDFA Manageiiieiit GIDIJ~ ,  liic 
Stanlcy W. Tucker 
Timothy L. Snioot 
Catherine D. Locklrart 
R. Randy Croxton 

I<EI.EVANl STATUTES: 2 U.S.C. 4 441b 
2 U.S.C. 9 441a(a)( 1)(A) 
2 [J.S.C. 9 1\41 f 
1 1  C.F.R. 3 110.4(b)( l)(iii) 

INTERNAL REPORTS CHECKED: Contributor Indices 

FEDERAL AGENClES CHECKED: None 

1. GENERATION OF THE MATTER 

'l'his matter was initiated by a S I U I  spoure submission received from counsel for MSI3LII:A 

Managcnieiit Group, Inc. ("MMG") on April 7 ,  1099. The submission discloses facts which 

indicate that MMG reimbursed officers uf'thc corporation for contributions that the officers macle 

to federal candidates in apparent violation of provisions of the Fedcral Election Campaign Act of 

I97 1. as amended ("the Act"). 

A I  the 

June 9. 1999 Esecutivc Session. the Coinmission considered the s w  .sponfe submission and 



rejected this Oflice's recummencicci disnlissal o f  the niattcr. Instcad, the Coinmission instructcd 

the Gcncral Counsel's Office to activate tlic niatter as soon as staff becarnc available so t h a t  

MMCi's request-that the Commission find reason to believe the corporation violated the Act 

and enter into conciliation-could be consitlcred. 

Upon activation of the matter. staff contacted counsel for MMG by telcplionc on July 2, 

1999. As a result of that call and additional information developed in this mattcr, this Oflice is 

r t w  prepared to recotnmend that the Coniniission find that MMG, and the MMG officers 

idcntified in the SIKI sporzte, knowingly and willfully violatcd the Act. First, MMG's counscl 

\vas asked during the July 2'Id call if there was any difference in the way MMG handled the 

r'clcvant contributions to federal committees and contributions it made to state committccs (luring 

llie same pcriod. Counsel responded that MMG made contributions directly to state candidatcs 

because Maryland state law permits contributions from corporations. Thus, it appears by 

iinference that MMG was aware of the federal prohibition against corporate contributions at the 

'Lime it made them. Second, this Office has identified an additional $2,750 in 1997-98 fedcrai 

contributions that were reimbursed to MM,G officers but not reported in the SULI sponte.' 

I Whcn iold about thc zidditional coritributions. MMCi's counsel stated that thc corporation 
woiilctcheck its records but added his hclief that the additional contributions were made from tlic 
personal funds of MMG of!icers. I J ~  ;I subsequent plione call 011 August 30, 1999, counsel stated 
tha t  MMG had chcckcd its records and uncovered ndditional contributions by its ofliccrs that 
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11. FACTUAL AND LEGAL A N A L Y f S  

A. Availablc lnformation 

'fhc S M I  spori ie  submission states that .'[o]n several different occasions in I997 and 1998, 

Ih4blCi] oflicers obtained ftinds from the corporation for the express purpose of  using the filii& 

to ~iiake contribuiions to candidates for federal oftice." Tlic submission contends iha! the four 

officers it identified as having received such I:orporate advances o r  reimbursements were not 

:i\varc that the funds could not be contributccl to federal candidates.2 As support for the 

con[entiori that thc M h G  oflicers were not aware that the corporatc odvances o r  reimbursc~iients 

could not be lanf t i l ly  conlributcd to federal candidates. the submission statcs that the check 

requests submitkd to the corporation by thc ofticers "clearly" indicate that the purpose of each 

ad\,ancc of funds \vas 1.0 make political contributions. Of the $4.200 in  corporate fiinds that 

MMCi reported it advanced or reimbursed to MMG officers to iiiinke contributions to federal 

candidates. tlic corporation has determined that  $3.700 was actudly contributed. 'l'he 

corporation is still tinable to account for the remaining $500 that i t  reported was advanced or 

reimbursed for the purpose of niaking contributions to fcdcral candidates. 

In addition to the $4.300 i n  corporate contributions rcportcd in the .WLI .cpon/~' 

submission, this Ollice has identified another $2.750 in I998 kderal contributions by two of thc 

MIMG officers iiarncd iii the submission. According to MMG's counsel. $500 of the $2,750 

represents ;I contribution that \vas advanced o r  reimbursed by MMG. but retiirncd by the 

recipient committee because the MMG officer contributing the: funds had already given $1,000 to 

- 

\\ere rcimbursed by tlic corporation. Counsd's promised letter confirming this information has 
not been received. 

'Ilic four officers of MMG identified by the S I K I  s p o ~ l c  are Stanley W. Tucker, President: 
'firiiotIi>. 1.. Smoot. Senior Vice President for Finance; Catlierine D. Lockhart, Executive Vice 
I'resident; nnd I<. I<andy Croston. Senior Vice I'rcsidcnt for Investments. 



4 

that coiiiiiiittee. C'ouiiscl indicated that he n.ould provide an ;iffidwit demonstrating that the 

$500 \vas rettirned. The nflidavit has not been delivered by counsel at this time. 

E. Applicable Law 

'l'he Act provides that no person shall make contributions to any candidate and the 

caiitlidate's authorized political comiiiittces ivi th  respect to any  election for federal oftice which, 

in 'lhc :iggregatc. exceeds $ 1  .OOO. 2 U.S.C. $ 44 la(a)( I ) (A).  

' lhe Act ;dso prohibits corporations from making contributions or cspcnditures in 

connection with :I Federal election. 2 U.S.C. $ 44 1 b(a). This broad prohibition extends to 

"anytliing of value" given to a n y  candidate or caiiipaign in connection with any Federal election. 

2 IJ.S.C. 4 441b(b)(?). Section 441b(a) ofthe Act fiirtlier prohibits any officer o r  any director of 

awy corporation lroiii consenting to any contribution or expenditure by the corporation. 'l'liiit 

provision also makes it unlawful for a political committee knowingly to accept or receive 

corporate contributions. 

Section 411 fof ihe  Act prohibits any person from making a contribution in  the came of 

ailother person or from periiiitting his or hcr name to be used to8 effect such n contribution. It also 

prihihits any person from knowingly acccpti:iig a contribution niade by one person in the name 

ofanother pel-son. 2 U.S.C. 4 441 f. 'l'he Commission regulations at I 1  C.F.R. 4 110.4(b)(I)(iiij 

alw make i t  t ~ i i I a \v~ t~ l  for any person to knowingly help or assist any person making a 

ccintrihution in the mine of another. The Commission regulations and rulings make i t  clear that 

thc  section 441 f prohibition applies to any person who providers money to others, or any person 

\vho  iiscs said money, to make contributions. 11 C.F.R. 4 1 lO.4(b)(2), and to incorporated or 

uiiincorporuted entities \vho give iiioiiey to another to effect ;I contribution in the s e c o ~ ~ d  person's 

iiiiiiic. Advisory Opinion IOXG-4l.  I'ursuani. 10 7 U.S.C. 3 43 I (  I 1). political committees ;ire 
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persons under thc .Act xnd ,  thcrefore, they are prohibited from k.nowingly accepting contributions 

in the ii:uiie of runother. 

C. An:ilysis 

There is no dispute that MMG made prohibited corporate cont.ributions through at least 

three of its officers.’ MMlG’s szio spor7re submission requests that “tlie Commission find reason 

to believe that MMG has violated 2 U.S.C. 4 44ia(a). 44 I b and 441 f:”4 ?’INIS, (lie remaining 

issues are whether the prohibited contributions by MMG were knowing and willful, and whether 

tb: recipient coiiiniittees or the corporate officers who were ad.vaiiced or reimbursed funds by the 

corporation to make federal contributions should be held liable. 

The explanation given by MMG’s counsel for the different treatment of the corporation’s 

ccintributions to state candidates vis-&vis its contributions to fkderal candidates strongly suggests 

that the corporation knew ofthe Act’s prohibition against corporate contributions to federal 

candidates. (See page 2, S I ~ Y I ) .  Additionally, MMG appears to have been aware of other 

3 Although the s z m  sponte submission reported four officers as receiving funds from MMG 
for the purpose of making federal contributions, only three actually used some or all of the 
corporate funds to malte federal contributioris. The fourth officer. R. Randy Croxton, transfcrred 
all the funds lie received from the corporaticin to one of the otlier three officers who then made 
the contribution. 

, This Office notes that although MMG has requested that the Commission find i t  violated 
Section 441 a(a), and the total amount of dollars tlie corporation contributed to federal 
committees through its officers exceeded tho dollar amount ofthe federal contribution limit for a 
“person” (scc Section 44 la(a)), such a linding is not recomnicnded in  this matter. The 
Commission has found tliiit the same funds violated both 2 U.S.C. 6 441b and 441a(l)(a) in 
context wlierc the funds werc raised through so~:rccs that impl,icatcd both violations (e.g.. a state 
committee iiialtiiig l&icral contributions wil h unsegregated liinds raiscti in ii state that both 
allows corporate contributions to political coiniiiittees and ha:; personal contribution limits 
greater than $1,000 per clection.) See MURs 4438 (llarris County 
Ilepublicans), and 3637 (Kcntticky Democrats). The funds at issue in this matter are solely 
c orporatc funds. 
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aspects of fede~i l  campaign linuncc law because. with one cxceplion, the ofliccrs were 

app;irently careful not to make contributions of morc than $1 .OOO to a single candidate with the 

fiinds they receivcd fiom the corporation. 111 the one instance where more than $1,000 was 

cont.ributec1 to :I single cundidntc by an officer. the excessive dollar amount was apparently 

rettirncd.5 'l'hus. the available information suggests that MMG was aware of federal campaign 

linance la\vs and \vas apparently involved in 21 deliberate attempt to circumvent the Act by 

mak.iiig corporate contributions tlirotigh its ofli.cers. On this basis. and because of the additional 

reinibursed contributions by the corporation not reported i n  the S ~ U I  sponte, this Office 

recoiiiiiieiids that the Commission find reason to believe that MMG knowingly and willl'iilly 

\,iolatcd 2 [J.S.C. $2  44lb  and 441 f. 1;iirtlier. given the senior positions i n  the corporation of the 

of!irxrs that \vere involved in the reimbursement scheme, it is likely that they were aware ol'tlie 

disriaratc treatment of MMG's state and federal contributions. By requesting funds from MMG 

to niake the f'cdcral contributions. and by allowing their names to be used. Stanley W. Tucker. 

'fiiriothy I... Siiioot. and Catherine D. Lockhart kiiowingly and willftilly consented to and 

par1icipatctl in MMCi's reimbursement schcme. I n  addition. although t i .  I l d y  C:roxton 

app;irciiily did not ;~llon. his iiaiiie to bc used hy M M G  10 cl'fect ii letlefiil contribution. c'roxton 

appxeiitly consented to and assisted MMCi's scheme by requesting liinds h i i  the corporation 

and transferring the l'tiiids to OW of the other thrce officers who used the ftmds to make n federal 

contribution. 'l'heret'orc. this Oftice recornmelids that the Commission h i d  reason to believe that 

Stanley W. 'I'ulcker. 'l'imothy I~ , .  Siiioot. Catherine D. I~clihart .  mtl R.  Iiaiidy Croxton knowingly 

and \villtiilly violated 2 U.S.C.'. $ 4  441 b iund 141f. 

'l'his is based on ii statement by MMG's counsel who prclmiscd to provide supporting 
doc urnentation. 
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'l'liis Office does not rccommcnd that tlit: Commission make findings with respect to thc 

recipient federal committees as thcrc is no cvidcxicc i n  the submission that thc committccs werc 

nwar: the contributions were illegal. It' the Commission approves this Office's recommendations 

with respect to MMG and the four officers who were apparently involved in the reimbursement 

schenie, upon conciliation with these respondents and absent any additional information, this 

Office intends to write ii letter to the recipient committees seeking disgorgement." 

111. DlSCUSSSlON OF CONCILIATIOI'i 

, .  I hc recipient comniittccs are Wynn for Chigrcss, Cummings for Congrcss, 13cn C'arclin 
for Congress, Miknlslii for Scnutc. Carol h4oslcy Briiun for Senate. and Jefferson Comniittec. 
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IV. RECOMMENDATIONS 

1. OpenaMUR. 

2. Find reason to believe that MSBDFA Management Group, Inc. knowingly and 
willfully violated 2 U.S.C. $9 441b and 441f, and enter into conciliation prior to a 
finding of probable cause to believe. 

3. Find reason to believe that Stanley W. Tucker, Timothy L. Smoot, Catherine D. 
Lockhart, and R. Randy Croxton knowingly and willfully violated 2 U.S.C. $$ 441 b 
and 441f, and enter into conciliation prior to a finding of probable cause to believe. 

4. Approve the attached Factual and Legal Analyses ( 5 )  and Conciliation 
Agreements ( 5 ) .  

5. Approve the appropriate letters. 

Diite 

Lawrence M. Noble 
General Counsel 

BY: &&-’ 
Lois G. Letiner 
Associate General Counsel 

Attachments: 
1. Factual and Legal Analyses ( 5 ) .  
2. Conciliation Agreements ( 5 ) .  
3. 1997-98 federal contributions by named MMG officer. 
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FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

- MEMORANDUM 

TO: Lawrence M. Noble 
General Counsel &+ 

FROM ary W. DovelLisa R. Davis 
Acting Commission Secretary 

DATE: September 16, 1999 

SUBJECT: Pre-MUR 377 

The above-captioned document was circulated to the Commission 

on Monday, September 13,1999. 

Objection(s) have been received from the Commissioner(s) as 

indicated by the name(s) checked below: 

Commissioner Elliott - 
Commissioner Mason - X 

Commissioner McCIonald - 
Commissioner Sandstrom - 
Commissioner Thomas - 
Commissioner Wold x -  

This matter will be placed on the meeting agenda for 

Wednesday, September 22,1999. 

-- Please notify us who will represent your Division before the Commission 

on this matter. 


